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Issue 125

Cases of Note

CORPORATIONS: In Cortez v. Nacco Materials Handling Group, 356 Or 254 (Octo-
ber 2, 2014), the Oregon Supreme Court interpreted ORS 63.165(1) and concluded that the 
1999 amendments did not change the substance but instead confirmed the 1993 legislature’s 
original intent. Unlike limited partners, members or managers who participate in or control 
the business of an LLC will not, as a result of those actions, be vicariously liable for the 
LLC’s debts, obligations, or liabilities. However, a member or manager remains responsi-
ble for his or her acts or omissions to the extent those acts or omissions would be action-
able against the member or manager if that person were acting in an individual capacity. 
(www.publications.ojd.state.or.us/docs/S060604.pdf)

HABEAS CORPUS/INDIAN LAW: In Alvarez v. Tracy (December 8, 2014), the Ninth Cir-
cuit Court of Appeals held that all tribal appellate court remedies must be exhausted before the 
court could exercise jurisdiction over a habeas corpus petition brought pursuant to the Indian 
Civil Rights Act, 25 USC§ 1303 (ICRA). The court found that the petitioner did not demon-
strate that unavailability or futility of direct appeal excuses the exhaustion requirement or that 
the particular tribe’s appeals process did not comply with the ICRA. (http://cdn.ca9.uscourts.
gov/datastore/opinions/2014/12/08/12-15788.pdf)

FEDERAL TORT LAW/INDIAN LAW: In Shirk v. United States (December 8, 2014), the 
Ninth Circuit Court of Appeals considered a case of first impression in whether the United 
States may be held liable under the Federal Tort Claims Act (FTCA) for the off-reservation 
actions of two tribal police officers, that is whether the actions of the officers come within the 
ambit of the Indian Self-Determination and Education Assistance Act, triggering the FTCA 
waiver of U.S. sovereign immunity and subjecting the United States to potential tort liability. 
The Court created a new two-part test for the analysis: (1) courts must determine whether the 
alleged activity is encompassed by the relevant federal contract or agreement; and (2) courts 
must decide whether the allegedly tortious action fell within the scope of the tortfeasor’s em-
ployment under state law. If both of the prongs are met, the employee’s actions are covered by 
the FTCA; but a failure at either step was sufficient to defeat subject matter jurisdiction. The 
Court remanded for the parties and court to analyze and brief the issues using the new two-step 
framework created. (http://cdn.ca9.uscourts.gov/datastore/opinions/2014/12/08/10-17443.
pdf) 

CIVIL PROCEDURE: In Kennedy v. Wheeler, 356 Or 518 (December 11, 2014), the circuit 
court had held that the law did not require the same nine jurors to agree on the specific amounts 
of economic and noneconomic damages awarded and that the jurors’ concurrence on causation 
and damages was sufficient, but the court of appeals reversed. The Oregon Supreme Court re-
versed the court of appeals and held that there was no logical inconsistency when the same nine 
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out of twelve jurors do not agree on the specific amounts of economic and noneconomic damages awarded, and that the 
law does not require a jury to award any specific amount of economic or noneconomic damages as a prerequisite to entry 
of a valid judgment for a plaintiff. (www.publications.ojd.state.or.us/docs/S061836.pdf) 

CONTRACT LAW: In Bagley v. Mt. Bachelor, 356 Or 543 (December 18, 2014), the Oregon Supreme Court held that 
enforcement of a ski area operator’s exculpatory release of anticipatory negligence would be procedurally and substan-
tively unconscionable when (1) there was substantial disparity in the parties’ bargaining power; (2) the release was offered 
on a take-it-or-leave-it basis with no other meaningful choices; (3) a harsh and inequitable result would follow if defendant 
were immunized from liability in light of its superior ability to (a) guard against risk of harm to its patrons arising from its 
own negligence and (b) absorb and spread the costs associated with insuring against those risks; and (4) defendant’s busi-
ness premises are open to the general public virtually without restriction, many of whom avail themselves of its facilities. 
(www.publications.ojd.state.or.us/docs/S061821.pdf)

SECURITIES LAW: In OPERF v. Apollo Group (December 16, 2014), the Ninth Circuit Court of Appeals agreed with 
the Fourth Circuit and held that the heightened pleading standards of FRCP 9(b) (requiring that a party must state with 
particularity the circumstances constituting fraud or mistake) apply to all elements of a securities fraud action, including 
loss causation. (http://cdn.ca9.uscourts.gov/datastore/opinions/2014/12/16/12-16624.pdf) 

TAX LAW: In United States v. Kollman (December 16, 2014), the Ninth Circuit Court of Appeals found that 26 USC 
6330(e)(1) was ambiguous and concluded that a permissible construction was that the statute of limitations is tolled during 
the time during which a taxpayer could file an appeal to the Tax Court, even if the taxpayer does not actually file an appeal. 
Thus, the government’s actions to reduce to judgment income tax assessments and foreclose on properties were not barred 
by the 10-year statute of limitations. (http://cdn.ca9.uscourts.gov/datastore/opinions/2014/12/16/10-36059.pdf) 

CONSUMER LAW: In Jesinoski v. Countrywide Home Loans, Inc., 574 US ___ (January 13, 2015), the U.S. Supreme 
Court held that, under the Truth in Lending Act, a borrower may exercise the right of rescission by providing written 
notice to his lender within the three-year period; the borrower does not need to file a lawsuit. (www.supremecourt.gov/
opinions/14pdf/13-684_ba7d.pdf)

CRIMINAL LAW: In State v. Sagdal, 356 Or 639 (January 15, 2015), the Oregon Supreme Court held that the 1934 
amendment to Article I, section 11 of the Oregon Constitution does not impose a constitutional requirement for a jury of 
10 or more persons in criminal trials; rather, it provides that 10 members of a 12-person jury may render a verdict, except 
in first-degree murder cases.
(www.publications.ojd.state.or.us/docs/S061846.pdf)


